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STATEMENT OF JURISDICTION
This Court has jurisdiction in this case under Utah Code Ann. § 78-2a-3(2)(k)
(Supp. 1995), which grants the Utah Court of Appeals appellate jurisdiction over "cases
transferred to the Court of Appeals from the Supreme Court."
STATEMENT OF ISSUES AND STANDARD OF REVIEW
The following issues are presented in this appeal. They arise from the trial court's
dismissal with prejudice of plaintiffs' Verified Complaint under Rule 12(b)(6) of the
Utah Rules of Civil Procedure.
1.

Whether the trial court exceeded its authority under Rule 12(b)(6) when it

failed to construe the factual allegations in the Verified Complaint and the reasonable
inferences therefrom in a light most favorable to plaintiffs and ruled as a matter of law
that Judge Joseph E. Nelson's Judgment and Decree, dated July 14, 1960 (Civ. No. 2348)
("I960 Decree"), precluded the plaintiffs from asserting their stock watering rights under
the doctrine of res judicata.
2.

Whether the trial court exceeded its authority under Rule 12(b)(6) when it

failed to construe the factual allegations in the Verified Complaint and the reasonable
inferences therefrom in a light most favorable to plaintiffs and failed to consider the
binding effect of the 1984 Proposed Determination of Water Rights in the pending
general adjudication, ("Proposed Determination"), which recognizes the plaintiffs' year
round-stock watering rights and to which defendants have never objected.

Since dismissal under Rule 12(bX6) for failure to state a claim is such a "severe
measure given the liberality of notice pleading," the plaintiffs are "entitled to a generous
standard of review." Olson v. Park-Craig-Olson, Inc., 815 P.2d 1356, 1360 (Utah App.
1991).
In performing its review, this Court must accept the material allegations of the
complaint as true, construe the facts in the complaint liberally, and consider all
reasonable inferences to be drawnfromthe facts in the light most favorable to the
plaintiffs. Baker v. Angus, 910 P.2d 427, 430 (Utah App. 1996); See also St. Benedict's
Development Co. v. St. Benedict's Hospital, 811 P.2d 194, 196 (Utah 1991). Because the
propriety of a Rule 12(bX6) dismissal is a question of law, this Court should give the trial
court's ruling no deference and should review it under a correctness standard. Id. That
rule is especially applicable because the lower court's decision was based upon the
interpretation of a decree. Provo River Water Users Ass 9n v. Morgan, 857 P.2d 927, 931
(Utah 1993); See also Blake v. Hansen, 782 P.2d 472, 474 (Utah 1989); Lyngle v.
Lyngle, 831 P.2d 1027, 1029 (Utah App. 1992).

DETERMINATIVE STATUTES
Pursuant to Utah Rule of Appellate Procedure 24(a)(6), the text of the following
statutes is set forth in Addendum 1 to this brief:
Utah Code Ann. §§ 73-4-1 to 73-4-24.
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STATEMENT OF THE CASE
I.

NATURE OF THE CASE.
This is an appeal brought from an order dismissing with prejudice the Verified

Complaint of plaintiffs Ruby Hicken, Thomas Hicken and John Hicken (collectively, the
Hickens) under Rule 12(bX6) of the Utah Rules of Civil Procedure. The Complaint, filed
August 31, 1994, named North Ditch Irrigation Company (the Irrigation Company),
Clayton Gardner and Robert Gappmayer as defendants. The Complaint contained
eighteen causes of action alleging the defendants' interference with and destruction of the
Hickens' water rights.
n.

COURSE OF PROCEEDINGS AND LOWER COURT DISPOSITION.
The Hickens sought both a temporary restraining order and preliminary and

permanent injunctive relief to prevent future interference with their stock watering rights
and destruction of the their diversion facilities. R. 1-21. In addition, they sought to quiet
title to their stock watering rights as against the defendants, and damages and attorney
fees as deemed reasonable.
On April 26, 1995, defendants filed a Motion to Dismiss, together with a Motion
for Expedited Disposition. R. 43-46. On May 9, 1995, the trial court granted defendants'
Motion for Expedited Disposition and ordered Defendants to schedule an expedited
hearing on their Motion to Dismiss. R. 77-79. The Hickens filed their Response in
Opposition to Defendants' Motion to Dismiss on May 9, 1995. R. 79-109.

3

On June 9, 1995, an expedited hearing was held by the HonorableGuy R.
Burningham regarding the Defendants' Motion to Dismiss. R. 121 & 178. The court
took the matter under advisement. On June 13, 1995, the court issued a Ruling granting
defendants' Motion to Dismiss pursuant to the doctrine of res judicata, citing Logan,
Hyde Park & Smithfield Canal Co. v. Logan City, 72 Utah 221, 269 P. 776 (1928). R.
122-25. The court ordered defendants to prepare an order consistent with the terms of its
Ruling. R. 24.
On June 28, 1995, the Hickens filed an Objection to Defendant's Proposed Order
(not in Record) dated June 21, 1995. R. 126-28. On July 3, 1995, defendants filed a
proposed Order. R. 135-36. On July 12, 1995, defendants filed a Stipulation for
Extension of Time in order to facilitate further discussions regarding the language to be
included in the Order. R. 130-31. The court granted the Stipulation for Extension of
Time on July 20, 1995. R. 139-40. On August 30, 1995, the Hickens filed a
Supplemental Objection to Defendant's Proposed Order and their own Proposed Order.
R. 141-45. On September 11, 1995, defendants filed a Supplemental Stipulation for
Extension of Time. R. 146-47. On September 11, 1995, the court granted the
Supplemental Stipulation for Extension of Time. R. 148-149. During October 1995, the
parties exchanged several proposed stipulations between themselves as to the terms of the
final order. (Not in record).
On February 5, 1996, defendants filed a Response to Objection and Supplemental
Objection to Proposed Order. R. 150-53. The Hickens filed a Response to Objection and
4

Supplemental Objection to Proposed Order and Request for Hearing on March 5, 1996.
R. 154-57. On March 6, 1996, defendants filed a Notice to Submit for Decision. R. 15859. On March 12, 1996, defendants filed a Reply to Objection and Supplemental
Objection to Proposed Order and Request for Hearing. R. 160-62.
On March 14, 1996, the court issued its Ruling and Order, in which it adopted
defendants' proposed Order, granting defendants9 Motion to Dismiss with prejudice
relying on the doctrine of res judicata.
The Hickens filed a Notice of Appealfromthe Ruling and Order on April 12,
1996. R. 169-70. On May 30, 1996, the Utah Supreme Court transferred this case to this
Court. R. 176.
STATEMENT QF TACTS
I.

1960 Decree
In 1960, the Irrigation Company filed a complaint against the Hickens9

predecessor in interest seeking to quiet title to two-thirds (2/3) of the watersflowingin
North Ditch, to temporarily and permanently enjoin the Hickens' predecessor from
interfering with the water of the North Ditch that comesfromSpring Creek, and for
damages and costs as applicable. R. 60-63. The trial court, Judge Joseph E. Nelson
presiding, concluded that the Irrigation Company had appropriated two-thirds of the flow
in Spring Creek. R. 57. The court further concluded that the Hickens9 predecessor had
an interest in the waters of Spring Creek since before 1900 to "irrigate lawn, garden and
pasture99 and that he could use one-half of that flow for a period of two hours every ten
5

days which he must take in "turns compatible with water turns of the stockholders of said
irrigation company . . . ." R. 56-57 (emphasis added).
Two days before the 1960 hearing, the Hickens' predecessor filed Water User's
Claim to Diligence Rights No. 807 with the State Engineer's office. R. 11-15. The
Claim described a right to divert from Spring Creek (a) 1.28 cfs from April 1 to October
31 for irrigation and (b) 0.5 cfs for stock watering year-round. It is this stock watering
right the Hickens claim is not controlled by the 1960 Decree. Additionally, the Hickens
and their predecessors have continuously exercised this stock watering right without
objection from Defendants until recently. R. 19-20.
In this action, defendants argued in support of their motion to dismiss that the
Hickens' stock watering right would have been a defense to the 1960 lawsuit, and thus
could and should have been raised in that action. However, the documents from the 1960
law suit do not speak directly, or even indirectly, of stock watering rights.
II.

General Adjudication - Proposed Determination
In 1944, the District Court of the Third Judicial District ordered the State Engineer

to make a determination and adjudication of allrightsto the use of water of Utah Lake
and Jordan River in Utah County. R. 2. In 1972, the court enlarged the order to include
the drainage area of Utah Lake and Jordan River and its tributaries in Utah, Salt Lake,
Davis, Summit, Wasatch, Sanpete, and Juab counties. R. 2.
The State Engineer followed the provisions and requirements of Chapter 4 of Title
73, Utah Code Annotated, 1953, in the preparation of the Proposed Determination of
6

Water Rights in Utah Lake and Jordan River Drainage Area. In so preparing, the State
Engineer examined the court decrees relating to said waterrights,searched the files of his
office for evidence of waterrightsin this area, considered the water users' claims filed
pursuant to Utah Code Ann. § 73-4-5, and completed hydrographic surveys. R. 2. In
1984, the State Engineer submitted the Proposed Detennination to the court
recommending that therightsto the use of water as delineated in the Proposed
Determination be decreed to the various parties as set forth in the Proposed
Determination. The Proposed Detennination book, page 39, describes the Hickens' water
rights as including therightto divert 3.80 acre-feet during the irrigation season for
irrigation of .95 acres and therightto divert 1.01 acre-feet year round for stock watering
36 equivalent livestock units. R 1.
The Proposed Determination gave notice to all water users within the Utah Lake
and Jordan River drainage area that pursuant to Utah Code Ann. § 73-4-11, any claimant
dissatisfied with the proposed determination had ninety (90) days from the date of service
of the proposed determination to file a written objection. R 1. In the absence of timely
objections, the court is required to adjudicate the claimants9 waterrightsin accordance
with the proposed determination. Utah Code Ann. § 73-4-12. Defendants never objected
to the 1984 Proposed Determination and the State Engineer's determination of plaintiffs'
year-round stock watering rights. Furthermore, the trial court never addressed or even
acknowledged the issue of the General Adjudication and the Proposed Determination in
its ruling and order.
7

SUMMARY OF ARGUMENT
The trial court violated established rules of decision in granting defendants'
motion to dismiss under Rule 12 (b)(6) of the Utah Rules of Civil Procedure. First, a
Rule 12(b)(6) motion may be granted only if it appears to a certainty that plaintiffs could
not prevail under any set of facts which could be proven in support of his or her claims.
The trial court must accept all allegations of the complaint as true and construe the
complaint and all reasonable inferences to be drawn therefrom in a light most favorable to
the plaintiffs. The trial court failed to follow these rules in this case.
The dismissal order was based on the trial court's erroneous conclusion that Judge
Nelson's 1960 Decree adjudicated all of the Hickens'rightsto North Ditch Water,
including their stock watering rights. The 1960 Decree itself states that it governed the
right to use water to "irrigate lawn, garden and pasture" taking turns with the Irrigation
Company's shareholders. The Decree did not address stock wateringrights,which
logically could not be taken in intermittent turns if the livestock are to survive.
To the extent, if any, the 1960 Decree is ambiguous, the trial court should have
allowed the Hickens to present evidence of the parties' intent at a plenary trial. The
Hickens alleged that they and their predecessor have used North Ditch water for stock
watering year-round since the 1960 Decree. Defendants have acquiesced in this use until
recently. The trial court disregarded this allegation.
Finally, the trial court ignored allegations regarding the state engineer's 1984
Proposed Determination of the Hickens' waterrightsin the general adjudication
8

proceedings. The state engineer awarded the Hickens a year-round stock watering right
many years after the 1960 Decree based on their diligence claim filing. Defendants have
never objected to the Proposed Determination, and the trial court should have denied
dismissal on that basis. The Proposed Determination demonstrates, if anything, that
defendants are precludedfromnow claiming a right to the Hickens' stock water.
ARGUMENT
THE TRIAL COURT EXCEEDED ITS AUTHORITY UNDER RULE
12 OF THE UTAH RULES OF CIVIL PROCEDURE.
The trial court failed to follow the established standard of review in granting
Defendants' Rule 12(bX6) motion to dismiss with prejudice. Among other things, the
court should not have granted the motion unless it appeared to a certainty the Hickens
would not be entitled to relief under any set of facts that could be proved in support of
their claims. Arrow Industries, Inc. v. lions National Bank, 767 P.2d 935, 936 (Utah
1988). And the trial court was required to "accept the factual allegations of the complaint
as true and consider them and all reasonable inferences to be drawn from them in a light
most favorable to the [Hickens]." St. Benedict's Development Co. v. St. Benedict's
Hospital, 811 P.2d 194, 196 (Utah 1991); see also Olson v. Park-Craig-Olson, Inc., 815
P.2d 1356, 1360 (Utah App. 1991). As demonstrated below, the trial court failed to
follow these established rules, and its dismissal order should be reversed.

9

I.

The Trial Court Erred in Interpreting the 1960 Decree as a Bar to the
Hickens9 Claims Under the Doctrine of Res Judicata.
The trial court's dismissal order was premised on the notion that the 1960 Decree

adjudicated all of the Hickens' rights to water in the North Ditch, including stock water.
The court erroneously disregarded the allegations of the complaint and incorrectly
interpreted the 1960 Decree in dismissing the case.
The Hickens' Verified Complaint alleged that the 1960 Decree modified only
"irrigation" rights, and that their "stock watering" rights were not included in that
litigation, but were defined by Diligence Claim No. 807. The Hickens attached to the
complaint copies of the diligence claimfiling,as well as the State Engineer's 1984
Proposed Determination in the general adjudication proceedings, both of which cite the
Hickens' year-round stock watering right. R. 1-21. The Hickens also alleged that since
1960 they have continuously exercised theirrightto stock water, without objection from
Defendants until recently. R. 20. See also R. 178.
The trial court was required to accept all of these factual allegations as true and to
construe the complaint and all reasonable inferences in favor of the Hickens. Instead, it
disregarded the alleged facts and favorable inferences, concluding that in light of the
1960 Decree, res judicata precluded the Hickensfromnow asserting their stock watering
rights.
The language and apparent intent of the 1960 Decree are themselves to the
contrary. According to the 1960 Decree and its Findings of Fact and Conclusions of
10

Law, the waterrightsbeing adjudicated were those that the Hickens' predecessor in
interest used to "irrigate lawn, garden and pasture," which water he was required to take
"in turns with the stockholders of the plaintiff irrigation company." R. 84-85 (emphasis
added).
The use of the language "take his water in turns" is compelling evidence that the
1960 Decree was intended to adjudicate only irrigation waterrightssince the term "turns"
is generally used only when referring to irrigation water distribution. See, e.g., Bigler v.
Mapleton Irr. Canal Co., 669 P.2d 434, 435 (Utah 1983) (water distributed by canal
company for irrigation is defined as "irrigation turns"); Lasson v. Seely, 120 Utah 2d 679,
238 P.2d 418, 420 (1951) (irrigation waters were distributed on "turns" to shareholders of
irrigation company); Moyle v. Salt Lake City, 111 Utah 201, 176 P.2d 882, 887 (1947)
(irrigation company water master issuedticketsfor shareholders' "irrigation turns").
And, importantly, the 1960 Decree logically could not have required the Hickens
and their predecessor to water their cattle in turns once every ten days for two hours. See
R. 84. Cattle must drink every day. None of the cattle would have survived such an
intermittent watering schedule.
hi Plain City Irrigation Co. v. Hooper Irrigation Co., 11 Utah 2d 188, 356 P.2d
625 (1960), the Utah Supreme Court applied recognized rules of contract construction to
resolve a dispute over the interpretation of a waterrightsdecree. "[T]he beginning point
of interpretation of a contract is an examination of the language used in accordance with
the ordinary and usual meaning of the words used
11

" Id. at 627. "From the language

used, and particularly from the omission to mention any future acquisitions of water, it
seems palpable that the parties did not have in contemplation future purchases of water..
.." Id at 628 (emphasis added). Finally, "an interpretation that will produce an
inequitable result will be adopted only where the contract so expressly and unequivocally
so provides that there is no other reasonable interpretation to be given it." Id
Applying these rules here, the trial court should not have dismissed the case. First,
the specific language of the 1960 Decree, given its ordinary and usual meaning, refers to
water used to "irrigate lawn, garden and pasture." R. 84 (emphasis added). The
Hickens' predecessor in interest was ordered to take that water "w turns with the
stockholders of the plaintiff irrigation company." R. 85 (emphasis added). This
language, coupled with the omission of any specific mention of stock watering rights,
demonstrates that the court did not intend the 1960 Decree to adjudicate the Hickens9
year-round stock watering rights. And certainly the scope of the rights adjudicated would
have been central to the court's 1960 decision.
Finally, the trial court's interpretation of the 1960 Decree produces an inequitable
result. The Hickens and their predecessor have exercised theirrightto take stock water
year-round since the 1960 Decree with no objection from defendants. Only recently have
defendants challenged that right. The 1960 Decree does not "so expressly and
unequivocally" require reversal of the historical practice as to be the only reasonable
interpretation under the circumstances; if anything, the Decree is silent on the issue of
stock watering. And the more reasonable interpretation is that stock water, which cannot
12

be taken in separate turns if the cattle are to survive, was excluded from the 1960 Decree.
Accordingly, the trial court erred in interpreting the 1960 Decree as adjudicating the
Hickens' stock watering rights.
This conclusion is bolstered by the decision in Provo River Water Users Ass 'n v.
Morgan, 857 P.2d 927 (Utah 1993). In that case, the Utah Supreme Court held that res
judicata did not apply to certain water users because the prior decree was silent on
particular issues. The Court stated that "the decree was not intended to adjudicate the
rights to isolated springs that are not expressly addressed in the decree." Id. at 933
(emphasis added). The Court reasoned that "[p]erhaps most telling is the decree's lack of
mention of anyrightsto ground water. If the court had intended to adjudicate all rights
within the drainage area, it surely would have addressed ground water rights." Id
The reasoning of the Provo River Water Users case compels reversal here. The
1960 Decree did not expressly or specifically address stock watering rights. If Judge
Nelson had intended to adjudicate allrightsin the North Ditch, he certainly would have
addressed year-round stock wateringrightsspecifically. Instead, he mentioned only
water subject to distribution in turns, which would not include water for stock watering.
Moreover, to the extent the 1960 Decree is ambiguous, the trial court should have
allowed the Hickens to present evidence of the intent of the parties to the 1960 case. In
Orderville Irrigation Co. v. Glendale Irrigation Co., 17 Utah 2d 282, 409 P.2d 616
(1965), the Utah Supreme Court rejected an argument that res judicata barred claims
arising out of an ambiguous waterrightsdecree. In resolving a dispute over the means of
13

disposition of water, the Court found that "there is no showing that issue was joined on
this question, or that it was litigated or intended to be litigated and settled by that decree."
Id, 409 P.2d at 619. The Court considered the parties' intent in interpreting the decree,
and held that "it was proper for the trial court to look to the background circumstances
and to consider extraneous evidence in determining what was intended by the
adjudication of water rights in the . . . Decree." Id at 619-20. The Court added:
It is generally held that the interpretation and application the parties adopt
and abide by is some evidence of their intent. This is especially so if it is
acquiesced in for a long period of time, and it should not be changed by the
parties or by the courts except for cogent and persuasive reasons."
Id at 620 (emphasis added).
As the Hickens stated at the June 9, 1995 motion to dismiss hearing, for many
years after the 1960 Decree, the Hickens and their predecessor in interest continued to
use North Ditch water for stock watering, and the Irrigation Company acquiesced in this
use. R. 178 (Trans, p. 9, In. 21-22, p. 11, In. 1-3). This historical use is evidence of the
1960 Decree's scope and intent, and the trial court should have allowed the Hickens the
opportunity to present such evidence at a plenary trial on the merits.
Instead, the court relied on a nearly 70-year old case, Logan, Hyde Park &
Smithfwld Canal Company v. Logan City, 72 Utah 221, 269 P. 776 (1928), in holding
that res judicata bars the Hickens from asserting their stock watering rights. R. 122-25.
In that case, Logan City claimed certain rights to Logan River water even though it had
previously participated in an action requiring it to assert all such rights. The Court held

14

that Logan City was barred from raising the claim since it did not do so in the earlier
action. The Court reasoned that when a party is challenged to assert any claim it may
have that would be adverse to or inconsistent with the rights claimed by the opposing
party, any failure to raise such a claim will bar the party from raising the claim in a
subsequent action. Id at 778.
The Logan case is distinguishable on its facts. There were no uncertainties as to
the interpretation of the prior decree in that case. See Provo River Water Users 'Ass yn v.
Morgan, 857 P.2d 927, 931 (Utah 1993) (court distinguishes Logan as a case interpreting
a water rights decree that was "unambiguous on its face"). In this case, the 1960 Decree
contains language adjudicating only irrigation rights; its silence on the issue of stock
watering rights demonstrates, at most, the Decree's ambiguity.
Importantly, in many decisions since Logan, the Utah Supreme Court has limited
the preclusive effect of an ambiguous water rights decree. See, e.g., Provo River Water
Users Ass 'n v. Morgan, 857 P.2d 927, 933 (Utah 1993). Notably, in Orderville
Irrigation Co. v. Gtendate Irrigation Co., 17 Utah 2d 282, 409 P.2d 616 (1965), the
Court held that res judicata does not preclude a party from seeking judicial enforcement
of its water rights where the original decree was ambiguous:
An adjudication as to the allocation of flowing water . . . is a decree in
equity as to the rights in their continuing use. It is inherent in the nature of
such a decree that the court has continuing jurisdiction, when properly
invoked, to see that its provisions are being complied with. Where disputes
arise as to the manner or amount of use; or where there are uncertainties in
the decree which give rise to a genuine dispute as to the rights of parties
concerning the use of such waters, neither the rule of res judicata nor the
15

statute of limitations prevents resort to the courts to settle such a
controversy.
Id, 409P.2dat619.
Given the severity of a Rule 12(b)(6) dismissal, the trial court far exceeded its
authority in concluding that the Hickens were not entitled to relief under the facts alleged
or under any state of facts they could prove to support their claim.
IL

The Trial Court Erred in Failing to Consider the Binding Effect of the
General Adjudication.
The Hickens attached to the complaint a copy of the state engineer's 1984

Proposed Determination in the general adjudication proceedings involving the waters in
North Ditch. The Proposed Determination awarded the Hickens a year-round stock
watering right. Defendants did not object to the Proposed Determination within the time
allowed by law and, in fact, have never objected to it. The trial court erroneously ignored
the binding effect of the Proposed Determination and the general adjudication.
The purpose of a general adjudication is to prevent piecemeal litigation, avoid a
multiplicity of lawsuits, and determine all of the water rights of a water system or source
in one action. In re Bear River Drainage Area, 2 Utah 2d 208, 271 P.2d 846, 848 (Utah
1954). See Robert W. Swenson, A Primer of Utah Water Law: Part II, 6 J. Energy L. &
Policy 1, 29 n. 125 (1985) [hereinafter Swenson]; 6 E. Clyde, Waters and Water Rights
(Clark ed. 1972 & Supp. 1978) § 530.2.
Once a general adjudication is initiated the state engineer is required to prepare a
proposed determination of water rights. Utah Code Ann. §§ 73-4-3 and 73-4-11. The
16

process of preparing the proposed determination is lengthy given the formalities the state
engineer must follow:
(1) Must give notice of the undertaking; (2) issue summons and file water
users claims; (3) examine court decrees relating to said water rights; (4)
search the files of his office and consider the water users' claims filed; (5)
complete a hydrographic survey; and (6) give notice to the court that he is
ready to make his proposed determination.
In re Escalante Valley Drainage Area, 11 Utah 2d 77, 355 P.2d 64, 65 (1960).
After the state engineer has prepared the proposed determination, a copy is
provided to each claimant for review. Utah Code Ann. § 73-4-11. If a claimant is
dissatisfied with the proposed determination, he may file an objection with the clerk of
the district court. Utah Code Ann. § 73-4-11. If a claimant fails to timely object he
waives his right to protest and the district court must enter a judgment in accordance with
the proposed determination. Utah Code Ann. § 73-4-12; Jensen v. Morgan, 844 P.2d
287, 291 (Utah 1992). See also Murdoch v. Springville Mun. Corp., 878 P.2d 1147,
1150 (Utah 1994); In re Escalante Valley Drainage Area, 12 Utah 2d 112, 363 P.2d 777,
778 (1961).
Because the objective of a general adjudication is to settle waterrightswithin an
entire water system or drainage, once waterrightshave been determined the claimants
should "be bound by the result for the same sound reasons that justify the doctrine of res
adjudicata

" Green River Adjudication v. United States, 17 Utah 2d 50, 404 P.2d

251, 252 (1965). Thus, where, as here, a private water suit has been initiated during the
pendency of the general adjudication, any decree entered is subject to the final
17

determination in the general adjudication. Mitchell v. Spanish Fork West Field
Irrigation Co., 1 Utah 2d 313, 265 P.2d 1016, 1019 (1954). See Swenson at 30.
The trial court exceeded its authority under Rule 12 by dismissing the complaint
without considering the binding effect of the general adjudication on Defendants. The
court was presented with a copy of the 1984 Proposed Determination that awarded the
Hickens both an irrigationrightand a year-round stock watering right. R. 1-3. The court
also heard oral argument where both parties discussed the fact that the general
adjudication and the resultant Proposed Determination were underway in a separate
action. R. 78. (Trans, p. 10 In. 7, p. 11 In. 3-7, p. 12 In. 15-18). And yet the court
completely disregarded the 1984 Proposed Determination's award to the Hickens of a
year-round stock wateringrightand the binding effect of that award under applicable law.
In essence, the court allowed Defendants to object to the Proposed Determination more
than a decade after they waived theirrightto do so. The trial court's ruling violated
established procedures for deciding Rule 12(b)(6) motions, and should therefore be
reversed.
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CONCLUSION
For the reasons stated above, the trial court erred in granting Defendants'
Rule 12(bX6) motion to dismiss with prejudice. Accordingly, this Court should reverse
the Ruling and Order of the trial court, and remand this case so that the Hickens may
have an opportunity to prove their claims in further proceedings.
RESPECTFULLY SUBMITTED this 6W

day of August, 1996.

CLYDE, SNOW & SWENSON

Steven E. Clyde
Stephen B. Doxey
Amanda D. Seeger
Lynda R. Krause

19

<L

CERTIFICATE OF SERVICE
I hereby certify that a. true and correct copy of the foregoing Brief of Appellants
was hand-delivered this itp day of August, 1996 to the following:
Richard C. Skeen, Esq.
Bradley R. Cahoon, Esq.
VAN COTT, BAGLEY,
CORNWALL & MCCARTHY
50 South Main, #1600
Salt Lake City, Utah 84144

20

Addendum 1

) IRRIGATION

20
CHAPTER 4

DETERMINATION OF WATER RIGHTS
Section
73-4-1.
73-4-2.
73-4-3.

73-4-4.
73-4-5.
73-4-6.
73-4-7.
73-4-8.
73-4-9.
73-4-10.
73-4-11.
73-4-12.
73-4-13.
73-4-14.
73-4-15.
73-4-16.
73-4-17.
73-4-18.
73-4-19.
73-4-20.

73-4-21.
73-4-22.

73-4-23.
73-4-24.

By engineer on petition of users.
Interstate streams.
Procedure for action to determine rights — Notice to and list of claimants — Manner of giving
notice of further proceedings — Duties of engineer — Survey — Notice of completion.
Summons — Service — Publication — Form —
Delivery of form for claimant's statement.
Statements by claimants.
In case of use for irrigation.
In case of use for power purposes.
In case of use for mining or milling.
Failure to file statement — Relief.
Amendment of pleadings — Extensions of time.
Report and recommendation by engineer to
court.
Judgment — In absence of contest.
In case of contest — Notice of hearing.
Pleadings — Expert assistance for court.
Judgment after hearing.
Appeals.
Certified copy of final judgment — Filing.
General determination in court's discretion —
State to be made a party.
Redetermination — Bond of applicant.
Revolving fund — Money expended not assessable against water users — Transfer of unexpended money to adjudication fund — Payment of costs of determinations — Money
expended from adjudication fund not assessable against water users — Surplus to remain
in adjudication fund.
Duty to follow court proceedings — Additional
notice.
State engineer's duty to search records for and
serve summons on claimants — Filing of affidavit — Publication of summons — Binding on
unknown claimants.
Effective date of amendatory act — Application
to pending suits — State engineer's certificate.
Dispute involving rights of less than all parties to
general suit — Petition — Notice — Hearing
and determination — Interlocutory decree.

73-4-1. By engineer on petition of users.
Upon a verified petition to the state engineer, signed by five
or more or a majority of water users upon any stream or water
source, requesting the investigation of the relative rights of
the various claimants to the waters of such stream or water
source, it shall be the duty of the state engineer, if upon such
investigation he finds the facts and conditions are such as to
justify a determination of said rights, to file in the district
court an action to determine the various rights. In any suit
involving water rights the court may order an investigation
and survey by the state engineer of all the water rights on the
source or system involved.
isfil
73-4-2. Interstate streams.
For the purpose of co-operating with the state engineers of
adjoining states in the determination and administration of
rights to interstate waters and for such other purposes as he
may deem expedient, the state engineer, with the approval of
the executive director and the governor, is authorized to
initiate and to join in suits for the adjudication of such rights
in the federal courts and in the courts of other states without

21

WATER AND IRRIGATION

requiring a petition of water users as provided by Section
73-4-1. The state engineer, with the approval of the executive
director and the governor, may also commence, prosecute and
defend suits to adjudicate interstate waters on behalf of this
state or its citizens in the courts of other states, in federal
courts, and in the Supreme Court of the United States.
1969
73-4-3. Procedure for action to determine rights —
Notice to and list of claimants — Manner of
giving notice of further proceedings — Duties
of engineer — Survey — Notice of completion.
Upon the filing of any action by the state engineer as
provided in Section 73-4-1, or by any person or persons
claiming the right to the use of the waters of any river system,
lake, underground water basin, or other natural source of
supply, which involves a determination of the rights to the
major part of the water of such source of supply or the rights
of ten or more of the claimants of such source of supply, the
clerk of the district court shall notify the state engineer that
such suit has been filed. The state engineer then shall give
notice to the claimants by publishing notice once a week for
two consecutive weeks in a newspaper designated by the court
as most likely to give notice to such claimants. The notice shall
set forth that: such an action has been filed; the name of the
action and the name and location of the court in which the
action is pending; the name or description of the water source
involved; and shall require claimants to the use of water
therefrom to notify the state engineer within 90 days from the
date notice is given of their names and addresses. After the
expiration of 90 days the state engineer shall prepare a list
which shall include the names and addresses of all claimants
then of record in his office and all claimants who have notified
the state engineer of their addresses, and this list shall be
certified by the state engineer as complete and filed with the
clerk of the court. The court upon petition may by order permit
the addition of names and addresses to this list at any time
during the pendency of the action, and the clerk of the court
may, without court order, upon notice from the claimant note
any change of address. If any claimant appears in this action
by an attorney, the clerk shall note on the list the address of
the attorney. After the list is filed by the state engineer, notice
of further proceedings, after service of summons, may be given
without court order by mailing a copy thereof to the persons
listed at the addresses listed and by mailing a copy thereof to
any attorney of record for any such person, and notice may be
given to such listed persons and to all other claimants by
publication in the manner and for the time prescribed by order
of the district court. When such statement or list shall have
been filed, the state engineer shall begin the survey of the
water source and the ditches, canals, wells, tunnels, or other
works diverting water therefrom; and as soon as this survey
has been completed, the state engineer shall file notice of
completion with the clerk and give notice by registered mail or
by personal service to all claimants whose names appear on
the list that the survey has been completed and that their
claims are due within 90 days from the date of notice, and
within 90 days after such service of such notice each claimant
must file a written statement with the clerk of the court
setting forth his respective claim to the use of such water.
Notice given by mail shall be complete when the notice is
mailed. When such a suit has been filed by the state engineer
as provided by Section 73-4-1, or by any person or persons
involving the major part of the waters of any river system,
lake, underground water basin, or other source of supply, or
the rights often or more of the water claimants of such source
of supply, whether such suit is filed prior to or after the
enactment hereof, it shall be the duty of the state engineer
upon receiving notice thereof to examine the records of his
office with respect to the water source involved, and if they are
incomplete to make such further investigation and survey as
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may be necessary for the preparation of the report and
recommendation as required by Section 73-4-11. In all such
cases the court shall proceed to determine the water rights
involved in the manner provided by this chapter, and not
otherwise.
i»7S
73-4-4.

Summons — Service — Publication — Form —
Delivery of form for claimant's statement.
Claimants whose names appear on the list prescribed by the
next preceding section at the time the list is filed by the state
engineer with the clerk of the court shall be served with a
summons issued out of the district court and served as a
summons is served in other civil cases. Upon the filing by the
state engineer of an affidavit that he has searched the records
of his office and has listed all names as required by Section
73-4-3, and upon proof of publication of notice to all claimants
to notify the state engineer of their names and addresses,
summons may be served on all other persons and claimants
not listed on said list by publication of summons, in a
newspaper or newspapers designated by the judge of the court
as most likely to give notice to the persons served, five times,
once each week for five successive weeks. Service of summons
to be completed upon the date of the last publication. The
summons in such cases shall be substantially in the following
form:
In the District Court of
County, State of Utah, in the
matter of the general adjudication of water rights in the
described water source.
SUMMONS
The State of Utah to the said defendant:
You are hereby summoned to appear and defend the above
entitled action which is brought for the purpose of making a
general determination of the water rights of the described
water source. Upon the service of this summons upon you, you
will thereafter be subject to the jurisdiction of the above
entitled court and it shall be your duty to follow further
proceedings in the above entitled action and to protect your
rights therein. When the state engineer has completed his
survey you will be given a further written notice, either in
person or by registered mail, sent to your last known address,
that you must file a water users claim in this action setting
forth the nature of your claim, and said notice will specify the
date upon which your water users claim is due and thereafter
you must file said claim within the time set and your failure so
to do will constitute a default in the premises and a judgment
may be entered against you declaring and adjudging that you
have no right in or to the waters of described water source.
At the time the said notice of completion of survey is given,
the state engineer must mail or otherwise deliver a form upon
which the claimant shall present in writing, as provided in the
next succeeding section, all the particulars relating to the
appropriation of the water of said river system or water source
to which he lays claim.
ISM
73-4-5. Statements by claimants.
Each person claiming a right to use any water of such river
system or water source shall, within ninety days after the
completed service of the notice of completion of survey prescribed by Section 73-4-3 hereof, file in the office of the clerk of
the district court a statement in writing which shall be signed
and verified by the oath of the claimant, and shall include as
near as may be the following: The name and post-office
address of the person making the claim; the nature of the use
on which the claim of appropriation is based; the flow of water
used in cubic feet per second or the quantity of water stored in
acre-feet, and the time during which it has been used each
year; the name of the stream or other source from which the
water is diverted, the point on such stream or source where
the water is diverted, and the nature of the diverting works;
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the date when the first work for diverting the water was
begun, and the nature of such work; the date when the water
was first used, the flow in cubic feet per second or the quantity
of water stored in acre-feet, and the time during which the
water was used the first year; and the place and manner of
present use; and such other facts as will clearly define the
extent and nature of the appropriation claimed, or as may be
required by the blank form which shall be furnished by the
state engineer under the direction of the court.
1963
73-4-9. In case of use for irrigation.
If the water claimed to have been appropriated is used for
irrigation, the statement shall show, in addition to the facts
required by Section 73-4-5, as nearly as possible the area of
land irrigated the first year and each subsequent year; the
total area irrigated at the time of filing and its location in each
section, township and range wherein it is situated; the character and depth of the soil, the kind of crops raised and the
maximum and minimum acreage irrigated during the total
period of use.
186S
73-4-7. In case of use for p o w e r purposes.
If the water claimed to have been appropriated is used for
developing power, the statement shall show, in addition to the
facts required by Section 73-4-5, the number, size and kind of
water wheels employed; the head under which each wheel is
operated; the amount of power produced, and the purposes for
which and the places where it is used; and the point where the
water is returned to the natural stream or source.
1963
73-4-8. In case of use for m i n i n g or milling.
If water claimed to have been appropriated is used for
milling or mining, the statement shall show, in addition to the
facts required by Section 73-4-5, the name of the mill and its
location, or the name of the mine and the mining district in
which it is situated; the nature of the material milled or
mined, and the point where the water is returned to the
natural stream or source.
1963
73-4-9. Failure to file statement — Relief.
The filing of each statement by a claimant shall be considered notice to all persons of the claim of the party making the
same, and any person failing to make and deliver such
statement of claim to the clerk of the court within the time
prescribed by law shall be forever barred and estopped from
subsequently asserting any rights, and shall be held to have
forfeited all rights to the use of the water theretofore claimed
by him; provided, that any claimant, upon whom no other
service of said notice shall have been made than by publication
in a newspaper, may apply to the court for permission to file a
statement of claim after the time therefor has expired, and the
court may extend the time for filing such statement, not
exceeding six months from the publication of said notice; but,
before said time is extended, the applicant shall give notice by
publication in a newspaper having general circulation on such
river system or near the water source to all other persons
interested in the water of such river system or water source,
and shall make it appear to the satisfaction of the court that
during the pendency of the proceedings he had no actual
notice thereof in time to appear and file a statement and make
proof of his claim; and all parties interested may be heard as
to the matter of his actual notice of the pendency of such
proceedings.
1968
73-4-10. Amendment of pleadings — Extensions of
time.
The court shall have power to allow amendments to any
petition, statement or pleading; to extend as provided in this
title the time for filing any statement of claim; and to extend,
upon due cause shown, the time for filing any other pleading,
statement, report or protest.
1963
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73-4-11.

Report a n d recommendation by engineer to
court.
Within thirty days after the expiration of the 60 days
allowed for filing statements of claims, the state engineer shall
begin to tabulate the facts contained in the statements filed
and to investigate, whenever he shall deem necessary, the
facts set forth in said statements by reference to the surveys
already made or by further surveys, and shall as expeditiously
as possible make a report to the court with his recommendation of how all rights involved shall be determined.
After full consideration of the statements of claims, and of
the surveys, records, and files, and after a personal examination of the river system or water source involved, if such
examination is deemed necessary, the state engineer shall
formulate a report and a proposed determination of all rights
to the use of the water of such river system or water source,
and a copy of the same shall be mailed by regular mail to each
claimant with notice that any claimant dissatisfied therewith
may within ninety days from such date of mailing file with the
clerk of the district court a written objection thereto duly
verified on oath. The state engineer shall distribute the waters
from the natural streams or other natural sources in accordance with the proposed determination or modification thereof
by court order until a final decree is rendered by the court;
provided, if the right to the use of said waters has been
theretofore decreed or adjudicated said waters shall be distributed in accordance with such decree until the same is
reversed, modified, vacated or otherwise legally set aside.
1953

73-4-12. J u d g m e n t — In absence of contest.
If no contest on the part of any claimant shall have been
filed, the court shall render a judgment in accordance with
such proposed determination, which shall determine and
establish the rights of the several claimants to the use of the
water of said river system or water source; and among other
things it shall set forth the name and post-office address of the
person entitled to the use of the water, the quantity of water
in acre-feet or the flow of water in second-feet; the time during
which the water is to be used each year; the name of the
stream or other source from which the water is diverted; the
point on the stream or other source where the water is
diverted; the priority date of the right; and such other matters
as will fully and completely define the rights of said claimants
to the use of the water.
1953
73-4-13. In c a s e of contest — Notice of hearing.
If any contest or objection on the part of any claimant shall
have been filed, as in this chapter provided, the court shall
give not less than fifteen days' notice to all claimants, stating
when and where the matter will be heard.
1953
73-4-14. Pleadings — Expert assistance for court.
The statements filed by the claimants shall stand in the
place of pleadings, and issues may be made thereon. Whenever requested so to do the state engineer shall furnish the
court with any information which he may possess, or copies of
any of the records of his office which relate to the water of said
river system or water source. The court may appoint referees,
masters, engineers, soil specialists or other persons as necessity or emergency may require to assist in taking testimony or
investigating facts, and in all proceedings for the determination of the rights of claimants to the water of a river system or
water source the filed statements of claimants shall be competent evidence of the facts stated therein unless the same are
put in issue.
1953
73-4-15. J u d g m e n t after hearing.
Upon the completion of the hearing, after objections filed,
the court shall enter judgment which shall determine and

23

WATER AND IRRIGATION

establish the rights of the several claimants to the use of the
water of the river system or water source as provided m
Section 73-4-12
1958
73-4*16. Appeals.
From all final judgments of the district court there shall be
a right of appeal to the Supreme Court as in other cases The
appeal shall be upon the record made in the district court, and
may as in equity cases be on questions of both law and fact. All
proceedings on appeal shall be conducted according to the
provisions of the Code of Civil Procedure.
1953
73-4-17. Certified copy of final judgment — Filing.
Within thirty days after the entry of final judgment of the
district court, or if an appeal is taken from a district court
judgment, within thirty days afler the final judgment on
remittitur is entered, it shall be the duty of the clerk of the
district court to deliver to the state engineer a certified copy of
such judgment and to cause a certified copy thereof to be filed
with the county recorder of each county in which the water
abjudicated is diverted from its natural source and of each
county where the water is applied. No filing fee shall be
charged by either the state engineer or the county recorder.
1992

73-4-18. General determination in court's discretion —
State to be made a party.
Whenever any civil action is commenced in the district court
involving fewer than ten water claimants or less than the
major part of the rights to the use of water from any river
system, lake, underground water basin, or other source, the
court m its discretion may, if a general determination of the
rights to the use of water from said water source has not
already been made, proceed, as in this chapter provided, to
make such a general determination In any such action for the
determination of water rights the state of Utah shall be joined
as a necessary party
1953
73-4-19. Redetermination — Bond of applicant.
Wherever a general determination of water rights upon any
river system or water source has been made by the distnct
court, any claimant to the use of water from such river system
or water source seeking a redetermination of water rights
upon such nver system or water source shall, before commencing any action for such redetermination or for the revision of
any final judgment other than as provided in Section 73-4-1.
furnish to the court m which such action is commenced and
before the filing of any petition or complaint for such purpose,
a good and sufficient bond, in a form and with sureties
approved by the court, in a sum fixed by the court at least
equal to twice the estimated costs which may arise in such
action, conditioned that if final judgment after hearing, or
after appeal should appeal be taken, is awarded against such
claimant, then such claimant will pay all costs arising in such
action and all damages to other parties thereto arising therefrom.
1953
73-4-20. Revolving fund — Money e x p e n d e d not assessable against water users — Transfer of
unexpended money to adjudication fund —
Payment of costs of determinations — Money
expended from adjudication fund not assessable against water users — Surplus to remain
in adjudication fund.
Money heretofore expended from the state engineer's revolving fund in pendmg adjudications shall not be assessable
against the water users. All money remaining and unexpended in the state engineer's revolving fund as of July 1,
1953, including money appropriated to the revolving fund for
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the biennium ending June 30 1955, shall be transferred to a
fund of the state engineer to be known as the adjudication
fund. The revolving fund shall be closed out upon such
transfer of money The state engineer shall pay all costs of
determinations with money appropriated to the office of the
state engineer and deposited in the adjudication fund and
with money transferred to such fund as provided above The
money expended from such fund shall not be assessable
agamst the water users Any money remainmg m such fund at
the end of the biennium shall not revert to the general fund
but shall remain in the adjudication fund until expended.
195S

73-4-21. Duty to follow court proceedings — Additional notice.
After the service of summons m the manner prescribed by
Section 73-4-4 hereof, it shall be the duty of every person
served to thereafter follow all court proceedings and no
further or additional notice shall be required except the notice
that the survey has been completed and the water users claim
is due as prescribed by Section 73-4-3, and notice of the
proposed determinations as provided by Section 73-4-11. The
district court may, however, require notice of other proceedings to be given when, in the judgment of the court, it deems
notice necessary
isss
73-4-22. State engineer's duty to search records for
and serve s u m m o n s o n claimants — Filing of
affidavit — Publication of summons — Binding o n u n k n o w n claimants.
The state engineer, throughout the pendency of proceedings,
shall serve summons in the manner prescribed by Section
73-4-4 upon all claimants to the use of water in the described
source embraced by said action, whenever the names and
addresses of said persons come to the attention of the state
engineer. The names and addresses of such persons so served
shall be added to the list prescribed by Section 73-4-3 hereof.
Immediately after the notice of the proposed determination is
given, in accordance with Section 73-4-11 hereof, the state
engineer shall diligently search for the names and addresses
of any claimants to water in the source covered by the
proposed determination who have not been previously served
with summons other than by publication, and any such
persons located shall forthwith be served with summons, and
after the state engineer has exhausted his search for other
claimants he shall make such fact known to the district court
by affidavit and the clerk of t h e district court shall again
publish summons five times, once each week, for five successive weeks which said service shall be bindmg upon all
unknown claimants.
1963
73-4-23. Effective date of amendatory act — Application to pending suits — State engineer's certificate.
This act shall be effective sixty days from its enactment and
shall apply to all suits now pending under Title 73, Chapter 4,
Utah Code Annotated 1953, except those proceedings under
which the state engineer has by the effective date hereof
completed his survey, and it is expressly provided that those
actions where the state engineer has by the effective date of
this act completed his survey may proceed to completion under
the procedure prescribed by the statutes heretofore existing.
The state engineer shall within ten days after the effective
date of this act file with the clerk of the court m each action
then pendmg under Title 73, Chapter 4, Utah Code Annotated
1953, a certificate under the seal of his office stating whether
or not he has completed the survey so that all persons will
have notice and can know whether or not this act is apphcable
to such existing suit.
1953
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73-4-24. Dispute involving rights of less than ail parties to general suit — Petition — Notice —
Hearing and determination — Interlocutory
decree.
If, during the pendency of a general adjudication suit, there
shall be a dispute involving the water nghts of less than all of
the parties to such suit, any interested party may petition the
district court in which the general adjudication suit is pending
to hear and determine said dispute. All persons who have a
direct interest in said dispute shall be given such notice as is
required by order of the district court and in addition thereto
the district court shall require that notice of the initial hearing
on said dispute be given by publication at least once each week
for two successive weeks m newspapers reasonably calculated
to give notice to all water users on the system. Thereafter the
court may hear and determine the dispute and may enter an
interlocutory decree to control the nghts of the parties, unless
modified or reversed on appeal, until the final decree in the
general adjudication suit is entered. At that time the distnct
court may after hearing make such modifications in the
interlocutory decree as are necessary to fit it into the final
decree without conflict.
isss

